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bonds) of the doctrine, apparently still countenanced as a concurrent theory 
of taxation in Board of Assessors v. Comptow National (1903) 191 U. S. 
388, that the presence of concrete evidences of a debt justifies the exercise 
of the power of taxation thereover. Metropolitan Life Ins. Co. v. New 
Orleans, supra, however, sets up another test, which, since Buck v. Beach, 
supra, must be regarded as the only one: that where the credits are ac- 
quired, not collaterally in the course of business carried on in other states, 
but their acquisition constitutes the business itself carried on within the 
state, then they are taxable where this business is carried on. To this may, 
perhaps, fairly be added that where debts are owned collaterally to carry- 
ing on a business from within the jurisdiction, they are also taxable where 
the business is carried on, though by a non-resident. Cf. Adams Express 
Co. v. Ohio (1897) 166 U. S. 185, 223. 

The case last cited clearly shows the change in the attitude of the 
Supreme Court since State Tax on Foreign Held Bonds, supra, as the 
reasons compelling the decision in the later case were frankly economic or 
political. With forces of the latter kind actuating the adjudications, it is 
impossible at present to hope for a consistent legal theory from the activi- 
ties of the national courts. The drift of the decisions as shown by Metro- 
politan Life Ins. Co. v. New Orleans, supra, seems to be toward permitting 
credits to be taxed where they can be most easily ascertained, provided the 
taxing jurisdiction offers a substantial meed of protection as a consideration 
for the tax. And whether the doctrine of Metropolitan Life Ins. Co. v. 
New Orleans, supra, is or is not to be regarded as the final test which all 
future taxing acts are to endure, it is plain that the avoidance of double 
taxation of intangibles cannot be arrived at, as in the case of tangibles, 
through the decisions of the Supreme Court, because of its precedents 
taxing intangibles at the domicil of their owner. Buck v. Beach, supra, 401 ; 
Kirtland v. Hotchkiss (1879) 100 U. S. 491. It can at best only restrain 
the extravagant actions of state legislatures as in Buck v. Beach, supra; cf. 
5 Columbia Law Review 50; and protection from unjust double taxation 
must be found as heretofore in the generous interpretation of state statutes 
by the courts of the states themselves. People ex rel. Jefferson v. Smith 
(1882) 88 N. Y. 576; Wilcox v. Ellis (187s) 14 Kan. 588; Poppleton v. Yam- 
hill County, supra. 



Modern Developments op the Jurisdiction of Equity. — The principle, 
followed so long by courts of equity, that Chancery interferes only to pro- 
tect rights of property, has recently lost much of its vigor because the 
courts, though often professing allegiance to the rule, have stretched the 
term "property" almost beyond recognition in the effort to do justice in the 
constantly arising situations where personal and political rights demand 
adequate protection. Accordingly, the injunctive method of abating nui- 
sances, originally designed to prevent injuries to property, has been used 
where what was actually protected was the individual's personal comfort, 
Soltau v. DeHeld (1851) 2 Sim. N. S. 133, health, Dennis v. Eckhardt (Pa. 
1862) 3 Grant Cas. 390, or safety, McKillopp v. Taylor (1874) 25 N. J. 
Eq. 139. For the nature of rights in a dead body, in which there is no 
purely proprietary right, see 5 Columbia Law Review 543, the vague term 
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"quasi-property" has been suggested, so that equity might take jurisdiction 
in situations of peculiar emergency. Pierce v. Proprietors (1872) 10 R. I. 
227. The writer of private letters has been held to possess a property in 
them sufficient to prevent their unauthorized publication. JVoolsey v. Judd 
(N. Y. 1885) 4 Duer 379. Even the right of privacy has been termed a 
proprietary right in order that it might safely receive equitable protection. 
Edison v. Edison Polyform Co. (N. J. 1907) 67 Atl. 392; cf. Robcrson v. 
Rochester Folding Box Co. (1901) 171 N. Y. 540, 564 (dissenting opinion) ; 
Schuyler v. Curtis (1895) H7 N. Y. 434, 453 (dissenting opinion). Em- 
boldened by the tendency to resort to this fiction, courts have occasionally 
ventured to repudiate proprietary right as the sole criterion of equitable 
intervention, and to extend the jurisdiction when a situation of exceptional 
force seemed to demand it. Marks v. Jaffa (N. Y. 1893) 6 Misc. 290, since 
overruled (right of privacy) ; Pavesich v. Life Ins. Co. (1904) (dictum, be- 
cause suit was at law). And the decisions of In Re Debs (1894) 158 U. S. 
564, and People v. Tool (Colo. 1905) 86 Pac. 224, have established the use 
of the injunction as an aid to the federal and state governments without 
further need of a fiction. 7 Columbia Law Review 357. The candor of 
these isolated decisions and the caution of the others have left the law 
in an unsettled condition. The attitude taken by the Court of Errors and 
Appeals of New Jersey in two recent decisions is not, therefore, surprising, 
for while ostensibly adhering to the old fiction, it expressed its sympathy 
with the new and liberal interpretation of Equity's power. Cf. In Re Debs, 
supra. In one case the wife of the aged and sickly plaintiff, John Vander- 
bilt, committed adultery with a third party, by whom she had a child. She 
gave it her husband's name, and by means of fraudulent misrepresentations 
induced the attending physician to certify that the plaintiff was its father. 
This birth certificate was by the laws of the state evidential to prove the 
paternity of the child ; and if, after the plaintiff's death, such evidence should 
remain uncontroverted, the child would inherit considerable real estate 
under the terms of a New York trust in which the plaintiff had a vested 
remainder. The plaintiff asked for a decree cancelling so much of the 
certificate as was false, and enjoining its use as evidence. In the other suit 
John's brother Oliver, whose contingent remainder in the same trust estate 
would be lost should the child be held to be John's son, alleged the same 
facts and sought a similar decree. In both cases the court, by Dill, J., ably 
vindicated the jurisdiction of Chancery to grant full relief. Vanderbilt v. 
Mitchell (N. J. 1907) 67 Atl. 97, 103, reversing 63 Atl. 1106, 1107. The 
points actually decided were expressly limited to two: (1) The court had 
power to cancel so much of the certificate as was false. (2) The plaintiffs' 
property rights were threatened to such a degree as to entitle them to 
injunctions. That they were so threatened is clear. The risk which John 
ran of liability to support the child was itself enough to ground an injunc- 
tion. Routh v. Webster (1847) 10 Beav. 561, semble; Walter v. Ashton 
L. R. [1902] 2 Ch. 282, semble. Coupled with this were the unwarranted 
use of his name, Brown Chemical Co. v. Meyer (1890) 139 U. S. 540, 544, 
which might expose him to liability, Walter v. Ashton, supra, and the risk of 
litigation after his death, which might invalidate his will should he leave 
more than half his estate to charity, see N. Y. R. S. 1001, "Wills" § 25, thus 
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imperilling a property right, the testator's jus disponendi. O'Neill v. Su- 
preme Council (1904) 70 N. J. L. 411. Oliver's contingent remainder was 
jeopardized, which gave him a standing. Bewick v. Whitfield (1734) 3 P. 
Wms. 268 n. ; University v. Tucker (1888) 31 W. Va. 621. 

The cancellation decreed in the principal cases raises a novel point 
because of the evidentiary character given the certificate. Courts of equity 
have inherent power to "correct mistakes and wrong in both judicial and 
executive action, however solemn the form which the result of that action 
may assume, when it invades private rights." Johnson v. Towsley (1871) 13 
Wall. 72. This doctrine has been applied to cancel fraudulent judgments, 
Harris v. Cornell (1875) 80 111. 54; Doughty v. Doughty (1876) 27 N. J. 
Eq. 315, awards, Emerson v. Udall (1841) 13 Vt. 477, patents and other 
public records; Garland v. Wynn (U. S. 1857) 20 How. 6; Lytle v. Arkan- 
sas (U. S. 1859) 22 How. 193 ; and in a recent New York case, Randozzo 
v. Roppolo (1906) 105 N. Y. Supp. 481, the court effected a virtual cancella- 
tion of a marriage certificate obtained by fraud, by enjoining the defendant 
from claiming under the certificate and ordering a reference to the decree 
endorsed upon it. There are no exact precedents for either this case or 
Vanderbilt v. Mitchell; but in view of the opportunities which the evident- 
iary character of marriage and birth certificates offer for fraud, and of the 
frequent cancellation of other official records, the doctrine of the principal 
cases is a justifiable application of old principles to a new situation. As 
the New Jersey statute provided for no correction of the record, it seems 
at least a plausible construction of this and of the merely directory statute 
of New York, II Birdseye R. S. Health Law Sec. 22, p. 2810; L. 1904, ch. 
392, that the legislative intention was not to rob the court of its inherent 
power of correction. Nor should the conceded impossibility of cancelling 
the whole record (since a child was in fact born) prevent the cancellation 
of the false part. It is for the correction of errors that the jurisdiction 
exists ; and if this can be accomplished without destroying the whole record, 
such a situation would seem favorable for relief. 

Besides the points actually decided, however, the court made it plain 
"that if it appeared in this case that only the complainant's status and per- 
sonal rights were thus threatened," it would "hold, and without hesitation, 
that an individual has rights, other than property rights, which he can 
enforce in a court of equity," and would "declare that the complainant was 
entitled to a decree establishing the truth as to the paternity of the child." 
These dicta emphasize the liberal interpretation which the New Jersey courts 
have put upon their chancery jurisdiction, and seem to advance into a fresh 
field, the control of equity over personal status. Yet in America it is 
usually held that where a marriage is tainted with fraud or duress, equity 
preserves its inherent power to annul contracts on such grounds, and may 
declare the marriage null and void. Ferlat v. Gonjon (N. Y. 1825) 1 Hopk. 
Ch. 478; Keyes v. Keyes (1851) 22 N. H. 553; Carris v. Carris (1873) 24 
N. J. Eq. 516. The refusal of the English Chancery to interfere in such 
cases has been attributed to the presence of other competent tribunals rather 
than to lack of jurisdiction. GriMn v. GriMn (1872) 47 N. Y. 134, 138; but 
see Moss v. Moss L. R. [1897] Prob. 263. In this country courts of equity 
have, even in the absence of fraud, rendered decrees of nullity in the cases 
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of marriages of lunatics, Waymire v. Jetmore (1872) 22 Ohio St. 271; True 
v. Ranney (1850) 21 N. H. 52, and marriages made in jest, McClurg v. 
Terry (1870) 21 N. J. Eq. 225; though they have refused to annul mar- 
riages for impotence, Anonymous (1873) 24 N. J. Eq. 19, and cruelty. 
Perry v. Perry (N. Y. 1831) 2 Paige Ch. 501. Occasionally they have 
assumed power, independently of statute, to grant divorces, Cast v. Cast 
(1873) 1 Utah 112; Rose v. Rose (1849) 9 Ark. 507 (dictum) ; Stebbens v. 
Anthony (1880) 5 Colo. 348 (dictum) ; and when, in the course of a bill 
for an accounting, it became necessary to determine the validity of a mar- 
riage and the legitimacy of children, the jurisdiction to do so was upheld. 
Fornshill v. Murray (Md. 1828) I Bland's Ch. 479. Consequently, although 
it is true, broadly speaking, that the remedies of establishing and destroying 
personal status did not belong to the original jurisdiction of Chancery, I 
Pom. Eq. Jur. § 112, p. 123, some slender framework of authority surely 
does exist for an expansion of Equity's powers in this direction. There 
seems no good reason why, having virtually exploded the property rights 
theory, courts of equity should not proceed, in the exercise of proper cau- 
tion, to avoid conflict with criminal laws and constitutions, and interfer- 
ence with the other departments of the government, to extend relief in each 
successive situation in which, through inadequacy of other remedy, the per- 
sonal, civil or political rights of states or individuals are menaced with 
invasion. The principal cases are significant as indicating a strong tendency 
towards such a conception of Equity's powers. 



Assignability of "Easements in Gross." — At common law the owner 
in fee simple of land had no power to grant a right in his land in the 
nature of an easement to another person unless the latter owned land in 
the immediate vicinity to which the right could become appurtenant. No 
estate or interest of such a character could be created which was assignable 
by the grantee. Rangeley v. Midland R. R. (1869) L. R. 3 Ch. App. 306; 
Ackroyd v. Smith (1850) 10 C. B. 164. The limitation upon the power of 
the owner of land to dispose of such rights arises from the policy of the 
law against the creation of new and unusual estates in, and burdens upon, 
land. Keppel v. Bailey (1834) 2 Myl. & K. 517. This doctrine has been 
generally followed in the United States, and an "easement in gross" may 
not be assigned even though the clear intention of the parties is that it 
should pass. Fisher v. Pair (1890) 34 S. C. 203; Boatman v. Lalsley (1873) 
23 Oh. St. 614; Cadwalader v. Bailey (1893) 17 R. I. 495; Garrison v. Rudd 
(1858) 19 111. 558; Hall v. Armstrong (1886) 33 Conn. 554, 556. The policy 
of the law, however, does not extend to a general discouragement of all 
rights in alieno solo, and easements will not be presumed to be in gross, 
therefore, if they can fairly be construed to be appurtenant. Taylor v. 
Dyches (1882) 69 Ga. 455; Sauxay v. Hunger (1873) 42 Ind. 44; French v. 
Williams (1886) 82 Va. 462; Horner v. Keene (1899) 177 111. 390; Mc- 
Mahon v. Williams (1885) 79 Ala. 288; Hopper v. Barnes (1896) 113 Cal. 
636. In Massachusetts, the doctrine of Ackroyd v. Smith, supra, as repre- 
sentative of the existing English law, has apparently been repudiated, and 
"easements in gross" may be assigned. Goodrich v. Burbank (1866) 12 



